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A | 


THE 


C ASE 


Founders Kinſmen, &c. 


Founds a College 250 Years ago, dies un- 

| married; by the Statutes of his College, he 

gives preference in Eleftion of Fellows, to thoſe, 
Qui ſunt vel erunt de conſanguinitate noſtra, & genere. 


Q, Whether there are any ſuch perſons now 
who can claim the Preference as Kinſmen ? 
and who can claim ? 


F is not unlikely, but that I ſhall be charged 
with Ingratitude, upon account of theſe Papers, 
which ſcruple at the pretenſions of Kindred , ha- 
ving my ſelf eaten a Founders Bread : A Charge 

B indeed, 
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indeed, which of all things I abominate ; and tho” 
the Argument may be popular, yer I hope ir will , 
not appear concluſive. Suppoſe this 4. had been 
my Founder; yet, fince Gratitude is but one part 
of duty to a Founder, if this which is called Gra- 
titude, ſhall interfere with the obſervance of his Sta- ' 
tutes, I conceive he Acts moſt conliſtently, who 
keeps to them, which are che Rule of his Obedi- 
ence, as to every particular. Beſides, I thought 
my ſelf oblig'd in common juſtice to propoſe 
ſomewhat of this nature; for tho' in Acts of mere 
favour and grace, the reſpe&t had to any (tho'ne- 

| ver fo remote) Relation to: a Founder, or Bene- , 
factor, be truly commendable, yet when they 

- Pretend to a ſtrict right, and many additional ad- 
vantages, to the prejudice of others it may be more 
deſerving, nay ſometimes of their Seniors in the 
College; I thought I ſay in Common Juſtice, ſuch. 
2 pretenſion ought to be ſ{crupled and examined, 
and, if groundlels, utterly diſcountenanced.. I ſhall 
therefore propoſe theſe Queries, Colleftions, and 
Obſervations, intirely ſubmitting them. ro better 
Judgments how far they are concluſive againſt ſuch 
prerenſions, for ro be peremptory and polttive ; [ 
belides, thar *cis a diſgrace to fail in ſuch under- 


takings, I ſhall not rake the Confidence, or pre- 
: tend. 
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tend ro that Authority magiſterially ro aſſert. I 
come now to the thing in hand, which is to be fa- 


tisfied in thele three Points. 


Firſt, What this Conſanguinity is. 
Secondly, Who are theſe Conſanguinez. 
Thirdly, How far this Right of Conſangumity 


extends. 


As to the firſt Point, I find, that by the Civil 
and Canon Law, this Conlanguinity muſt be de- 
fined ® and ſtared. Now by the Civil Law there 
is no proper Conſanguinity ſtrictly taken, as I 


_ think, but between Brothers, and Siſters of the 


lame Father, All other Relation, being either 
Aenatio per lineam maſculinam , or elſe Cognatio per 
lineam femininam. Burt the difference of thele two 
being taken away +, Kindred may be more largely 
called Cognatio generalis, or Jus eorum quos ab eodem 
ſtipite deſcerdentes ſanguis conjunxit : And according 
ro this definition we find Conſanguinitas, q. ſangui- 
nis unitas, to f{ignifie this Cognatio generalts, by the 
Civil Law ||. Thus much for the ſtrict, and for 
the more large acceptation of the word by the 
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* C. 2. 35. queſt. 3. + Novell, De Hered, ab inteſtato, 118, $. Nullam 
vero, || L. deſcriptions C, de imponend, lucrat, deſcript, & conſanguiai- 


tate 44 gloſſ, 
B 2 Civil 


HP EIS ail ee DDE nn 


POPE. Tanko 24 ADOBE I is ra. in Be 97 ne 


(4) 


Civil Law $ conſonant to. which large uſe of the 
word the Canoniſts take the ſame ; the Laws there- 
fore agreeing, Conſanguinity is it not "Thar Rela- 
tion which one perſon has to another as deſcended 
lineally from him-, or that Relation . which two 
perſons have to each other as coming. from the 


ſame common ſtock, whether by the male or fe- 


male fide > This Conſanguinity I find alſo is: 
threefold : 19. Aſcendentium, The Relation of the 
Father, Grand father and their Wives, to their Chil- 


dren, Grand-children, &* fic Aſcendendo. 2*, De- 


ſeendentium, as of the Children, ec. to their Fa-. 


ther, Ec. & ſic deſcendendo. 3*. Tranſverſalium, as 


berween Brothers and Siſters and their Children ,, 
Uncles and Aunts and their Children, e& fic de Ce- 
teris ex utroque latere per diftam Novellam, 1.18, 
Thus much for the uſual definition, deſcription, 


and diviſion of Conſanguinity allowed by all, as 
I conceive, I come now to the ſecond Point, who 
are theſe Conſanguinei. Eos Conſanguineos: dicimus , 
ſays the Canon Law *, quos divine, & Imperato- 
rum ac Romanorum atque Gracorum leges, Conſangui- 
neos appellant, ac in Hereditate ſuſcipiunt, nec repel. 
lere poſſunt. In ſome Books indeed I find, 4fFnes, 
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fo termed ; and Bartolus ſays, Quod communis uſns 
loquendi, Conſangumeum appellat, etiam quocunque mo- 
do ſanguine conjunfFum, Bur if we conlider that in 
our Caſe, 4. the Founder was never Married ; 
that cuts off all prerenſions by Aﬀanity, and of 
Children, and their Deſcendants: Aſcendants can- 
not be ſuppoſed by any means; and they being, 
to. be de noſtra Conſanguinitate, and de noſtro Sangui- 
ne; none ſure can be his kin, but by the Fathers, 
and Mothers fide, and that will exclude all remo. 
ter Alliance, or thoſe quocunque modo z 1. &. remo- 
tiſimo ſanguine Conjuntti. Theſe things being pre- 
miſed., Are not the Conſanguinei to the Founder, 
thoſe allied to him ex linea Tranſverſali, as Bro- 
thers and their Children, exc. Siſters Children, &c.. 
& ſic de Cateris in linea Tranſverſali, of Statutable 
Age? Now theſe, ex utroque latere, being equally 
privileged , they all claim to the very ſame de- 
* gree, Which brings me to the third Point, how 
far, or to. what degree this Right of Conſanguini-- 
ty extends. Now becauſe the Civil and Canon. 
Law differ in the Computation of their Degrees,, 
this difference muſt firſt be ſtated : It muſt there-- 
fore be obſerved, what is ſaid, that che chief deſign. 
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'of the Canon Law, is to reckon the degrees, ſo as 


not to interfere with prohibited bloud, to prevent 
inceſtuous mixtures, and to promote relation and 
publick decency and honeſty. And becauſe Mar- 
riage cannot be, but between two * perſons, there- 
fore the Canons place two in one degree, who, ac- 
cording to the Civil Law, are in two. For the 
Civil Law reſpecting only the Conveyance of E- 


ſtates, and the Right of Succeſſion ; and becauſe 


that Right is convey'd down from one to another, 
therefore generata perſona gradum adjicit. The Rules 
of cach Law's Compuration, fee in the Decretum 
immediately preceding +. This being obſerved, 
the next thing is, to aſcertain which Computation 
we ought to follow : and, fay our Books ||, Certum 
eſt ſequendum eſſe Computationem legalem pro gradibus, 
nam quoad ſucceſſiones & in earum materia ſervanda 
eft in utroque foro, Computatio legalis E&* non Canonica : 
And that this is a fort of Succeſſion, may appear 
by and by. Now Conſanguinity extends it felf 
more or leſs, according to the different matters, it 
is referred to, as may be ſeen at large FP. Bur 
without doubt there cannot be a more ſubſtantial 
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and favourable Conſideration, upon which ac- 
count Kindred may claim the greateſt privileges, 
than in caſe of Succeſſion ; and if the greateſt are 
there allow'd, there can be no reaſon to complain : 
And tho' in a Fellowſhip of a College, Non ſac- 
ceditur Jure hareditario, &* Succeſſionis mere ; yet 
where Kindred are called, ir may be faid it is 
Succeſſio aliquo modo , ſeu ad inſlar. Now A. the 
Founder having made over his Eſtate to a certain 
number of Men, and having appointed them and 
their Succeflors, his Heirs, he did [lorum fide: com- 
mittere, to admit his Kindred into ſome part of 
the Inheritance in Common with them, and to 
allow em a Maintenance among them. And tho” 


fidei commiſſum may not take in, in all reſpects the 


crue notion of fuch a Fellowſhip; yet where we 
cannot be punctual, I conceive the Law will juſti. 
fie a Reference to whar is moſt likely. A Fellow- 


' ſhip therefore in Relation to Kindred , eſpecially 


if we either conſider the Obligation the Law then- 
laid upon the Clergy to provide for their Conſan- 
guinei ( and the Founder was of very high rank 


in thar Order) or the defign of the Foundation, . 


namely. a Maintenance for Students : I iay, if-we 
conſider this, a Fellowſtp is a provifion, a lively- 
hood, by way. of a fmgulare fidei commiſſum, to be 

| given: 
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given them by the College ; as the Heredes fidei 
Commiſſarii, or Fiduciarii in this reſpe&t. And Suc- 
ceflion in fidei commiſſis, being to be regulated ac- 
cording to the Order of Succeſſion ab inteſtato X, 
the Aſcendants and Deſcendants ſucceed in infini- 
tum ; the Collaterals, who are meant here, only 
co the tenth degree, as you treat of ſimple and 
particular Succeſſion, as this is. Now that the 


tenth degree is the very laſt, may it not appear 
with ſubmiſſion 2? 


Firſt, From the Letter of the Law. 

Secondly, From Reaſon. 

Thirdly, From the Univerſal Conſent of the 
Doctors, 


And firſt from the Letter of the Law, as by 
the Quotations F. 21y, From Reaſon. For why 
ſhould the tenth degree be mentioned, if a longer 
Succeſſion was defligned ; and tho' ſome think 
decimus quaſi numero rotundus & certus pro incerto po- 
 nitur ; yet when we find an allowance ||, etſ: dect- 


Inſtit. de Succefſ. Agnat. glofſ. ibid, de Hered. ab inteſtato venien- 
tibus. S. $i vero neque fratres Verticulo Agnatorum. L, de legitimss 
Heredibus & D.D. Covarrav. lib. 1. tit. 13» De Succeſſ. ab inteſtato. 
Anton. Gomez.1.8. nu. 5, Ag L.Tanri. Cabed Deciſ, Luſitan. 51, 52. & 
61, Surdis de aliment. tit, 1, queſt. 11. Joan. Fab. Ang. Pore, Mn. 
Schneid, Weſembece & Grot, lib, || Introdutt, cap. 30. 


Mo : 


* ah _ Sent, lib. 1. FS. Fidei commiſſum, queſt. 19. nu«q. +5. Fin. 
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mo: Etfi there, withour any force, may ſignifie thus 
much ; namely, char they might ſucceed, erfi, nay 
tho), in the very urmolt degree ; namely, the tenth. 
Again,  why-ſhould the Law be leſs reftrain'd in 


 1ts.,Computarion in one Caſe than in another, 


barely as to the uſe of Words ; for here all the 
Commentators agree, that when it ſays Cognati 
{hall claim #ſque ad ſextum gradum * ; there ſextus 
eſt ultimus &* non certus pro incerto : But when the 
ſame Paragraph ſays, the Agnati ſhall ſucceed etſe 
decimo, then we muſt have an Evaſion, Sed ratio 
non pati- videtur, ut dicamus uno numero ſucceſſionem 
terminari, altero non item. And altho' it may ſeem 
that there is ſome ground to extend it to Longifſi- 
mus +, yet that longifimus muſt be de Jure lon- 
gifimus , and that is explained by Yinnius || upon 
the place to be Decimus. Once more in vain 
would be the Proviſion for the Succeſſion of the 
Fiſcus *, or Eccleſia +, or Wnde Vir & Wxor\|l, whoſe 
reſpective Rights in Caſes of Failures are ſetled by 
Law, if all relation was perpetually privileged to 
ſucceed, tho* never ſo remote, even in -. an 


* 7obit. de Cognat. Surcelſ, 8. 5. + Iofie, de leviiima Honis, Succefl 
S. 3. || Vina Frog - Z: vAriHe Vs Prom Pom, D. ae pics 
Fifci, + C,5. & 7« 12, queſt. 5. & C21. 12. queſt. 1. c. ſed hoc de 
Succeſſ, ab iriteſtato, & Abbas ibidems ll L, maritis, C, mide Vir & 


'Vxor, | 
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And therefore the Jus Agnationis 0+ Cognationis be-- 
ing £quatum. by Novella. 118, are not both admil.. 


ſable only in the tenth degree, and no- farther 2 
I come now to the third Point the Authority of 
the D. D. who may be conſulked $; as alſo San- 
chez +-and Lynwood |j.- But to inſtance more par. 
ticularly in thoſe who have with ſubmiſſion deci.. 
ded- the Caſe in terminis. - And firſt for Sanchez, 
in the place afore-cited , he-lays from Ancharanus, 
Propingui (who are the ſame as Conſanguinei by 


the Law ) - ſunt ilh. tantum qui-vocantur. de jure: civili. 


ad Succeſſionem ab inteftato. And again from-Tira: 
quellus, Leges concedentes Conſanguineis retrattum, ſan. 
guinis ratione, intelligi debent de Conſanguinets uſque 
ad eum gradum in quo de jure civili ſuccedunt. - And 


again, Ad legatum. Conſanguineis relitum, tantum ha-. 
bent jus Collaterales qui ſuccedunt ab. inteſtato, cateri 


omnes pro extrantis habendi ; and there quotes D.D. 
Again, Fidei commiſſum Conſanguineis reliftum- iis tan- 
tym reliftum intelligitur , qui vocantur de jure civili 
ab inteſtato ad ſucceſſionem, ſetlicet uſque ad decimum 
gradum. - And this holds not only in Temporalibus, 
but alſo in perpetuis ; for tho'; as he, goes-on, Qui- 
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+ Sanchez, Conſil, leral lib.g. cap. 1. Dub. 24 || Lymvoed Proves 
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dam 7. Chriſti in legatis perpetuis , Conſanguineos Calla: 


terales in quocunque gradu extraneis preferendos dicunt, 
Q& rationem ponunt ex preſumpts voluntate teſtatoris, 


cum enim velit legatum eſſe perpetunm, - &* norit Con- 


Janguinitatem intra. gradum ſucceſſibilen non durare' in 


 perpetuum, cenſendus eft, velle in hoc'Cafu Conſangui- 
 nitatem durare in perpetuum. S ed idem tenent D. D. 


lays Sanchez, 'in perpetuis ac temporalibus, and 


quotes Mantica, who is my fecond Author. Now 


Mantica lays *, Si reliftum fit cuilibet ex Conſan- 


" Luineis, ones cuwnta ad decimum gradum, quia 
eo uſque protenditur & defertur ſucceſſio, & ideo qui 
Vuls - admitts  tanquam ex. progenie, debet probare ſe 
| ofſe i in aliguo gradu, qui non fit ultra decimum. Quin- 
 etiam generaliter licet in legato, vel fidet commiſſo fami- 
big, vel Propinquis relieto, ex aquitate defendi poſit, 


ut maltra\decimum gradum protendatur, inſpeft2 tefta- 


toris Voluntate & conſiderat a communi horum figei 


commiſſorum ( i. e. perpetuorum )  interpretatione, que 
ſunt conſervande Agnationis gratiz 5 yet, [Xys San- 


chex +, this Conſideration , namely, Conſervande 


Agnationis gratia, 18 inſtar majoratus , &* fic. aperte 
Þalt  ſuccefſionem eſſe perpetuam. T'o reconcile this - 
difference, he * goes on, that, Si perpernitas Ca cadit ſo- 


* Mantica de Conjett, akin, wwlum. hb, 8. tit. 12, | Loce þ prixs' ci C- 
F450, | 
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| im in eos :- i. e: Conſanguineos ne reddathr caducum, 
tum ſuccedunt in infmitum, ſed cum perpetuitas non Ca- 
dit ſolum in Conſanguineos, ſed in aliis ſervatur, tum 
non-eſt clara teſtatoris voluntas, quod 'eos vecaverat in 
infinitum, & ſic ſtandum eſt commani” ſententie-D. D. 
quod ſolum uſque ad decimum gradum extenditur. And 
this is alſo Mantica's Opinion, Thar if the Will 


of their being ſo. called *n infinitum, non poteſt ex- 


verbis teſtamenti, ſive ex legitimis conjefturis colligi, 2 
communi D. D, Opinione non eſt. recedendum, nam mu- 


tanda non ſunt que certam interpretationem ſemper ha-. 


buerunt ; & in dubio crebrior ſententia accipienda eſt, 


nam integrum eſt judicium quod plurimorum ſententiis 
comprobatur. My third Author is Grafſus +, who 


agreeing, *tis needleſs to tranſcribe him, Now if 
neither. from the Letter of the Statutes, or- from 
any. reaſonable . Conjetures it ſhall appear, that 
A. the Founder deſigned this Right of- Conſangui- 
nity to extend ad infinitum, then will not this Point 
be cleafed 2 The Starute then runs thus : 


Inſuper - cum ſecundum Apoſtolum teneamur bo- 
mum facere.ad omnes; maxime autem-ad do- 
meſlices- fidei, flatuimus, ordinamus G wv0- 


OE EEE EI | eo — owe 


* Mantica lib8, tit.12, Nume 46, { Graſſi Recept« Sent, libs 1, $. Fidei 


commiſſum, q. 190 


lamms, 


Wink 


| = ae 


Iumms, quod in omni Ekefione Scholarium 
prediflorum futuris temporibus in diftum 
Collegium faciends, Principaliter @ ante 
omnes alios, illi, qui ſunt vel erunt de Con- 
Janguinitate noſtra, & genere, ( ſt qui tales 
fint ) ubicunque oriundi, dum tamen ſint 
reperti habiles & idonei ſecundum conditi- 
ones ſuperins W inferius recitatas, ſine ali- 
quo probationis tempore in veros dicti Col- 
legii ſocios, ab initio. eligantur, & etiam- 
admittantur ; Quibus deficientibus, tunc illi 
qui ſunt wel erunt de locis vel parochiis, in + 
quibus poſſeſſiones & res ſpirituales & tem- 
porales ditti Collegii confiſtunt, fi juxta 
Ordinationes predittas habiles jint, pre ca- 
teris eligantur. Quod ſi tales in difta Uni» 
werſitate, tempore Eleionis hujuſmodi cele- 
brate, minime reperti ſunt, tunc pauperio- 
res & indigentiores Scholares Clerici in” 
dia Univerſitate ſludentes hoc ordine pre: 
ferantur , viz. Pre Caeteris oriundi de Dio- 
caſt A. & deinde_ ſeriatim de Comitatu,, 
B, C. D. E- & fic de ceteris C omitatibus\ 
infra Provinciam F. dummodo in Grammas- 
tica . ſufficienter, & in cantu ut pradicitur 
competenter eruditi- fint, & ſecundum qua- 

litates 
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F Jitates & Condrtiones ſtaperius W 'inferins 
recitatas habiles 4v& idonei reperti G& pro- 6 
 bati fuerint, ad diflum Collegium eligan- 
. tur ac etiam aſſumantar, - tot quot ſupplere 
poterint deficrentem numerum. Qu0s- omnes 
fic eleflos ſeu aſſumptos (his:qui de noſtro 
ſanguine fuerint duntaxat exceptis ) per u- 
num Annum in eodem Collegio ſtare volu- 
mus antequam in eros ſocios ejuſdem Col- 
- legii admittantur. 


| This'then being the: Statute, Jer us-ſee whether 
this Right. in perpetunm follows from the Letter of ; 
:the Statute. .-4. the Founder begins, Quia ſecun- 
dim Apoſtolum, &xc. which alto we-find enforced 
' by the Canon Law®. And ſince he takes the 
hints from the Law, may we not reaſonably ſup- 
. poſe he purſues the Law according to the Obliga. - 
tion of it. And this being the Obligation, in caſe 
. any one ſhould happen to die inteſtate, and ſo 
the Conſanguinei to be unprovided for, by the Party 
whilſt living: Here the Law did enjoyn the Bi- 
ſhops and other Ordinaries. to diſtribute what the 
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perſon died polleſled of in Pias Cauſas, Perſonis de- 
cedentium Conſanguineis , Servitoribus , & Propinquis , 
feu alits :. And this is Ordained alſo- by a Provin- 
cial Conſtitution F. Again, from the uſing the 
Words Conſanguinitas noſtra, Genus, & ſanguis noſter z 
for without doubt, had , it been deſigned that all 
manner of Relation, how diſtant ſoever, ſhould 
have been privileged , the Founder might have 
had terms of. a leſs ſtrict Sence : And therefore, as 
we have good reaſon to ſuppoſe that he was not 
ignorant of that Conſtitution in Lynwood, ſo may 
we not ſuppoſe, that according to the ſame Law. 
from which he took the hint, he would intend alſo 
the Perſons, he was obliged to take care for. And + 
accordingly Lynwood, on the Conſtitution afore- | 
mentioned, ſays, Et Conſanguinei, &* qui ſunt Con- 
ſanguinei, patet- ex Foſtiens, ſumma +; where they 
are. explained. to be: communem. ſanguinem habentes : | 
And again. the ſame Lynwood || lays they are, Qui 
de:noftro ſanguine ſunt: Conſonant to which Accep- 
cation, the Founder ſays, Conſanguinei, & qui de 
noſtro ſanguine. And it we ſhould allow. Genus to 
be more- large than*cither Conſangumitas;.. or San- - 


. Cap. Ira, quorundam, de tefamentis in Lynwood, + Hoſtiens. Sunn, Tit. 
de Conſanguine. & Afﬀin. $. 1, &c, || C. Ecclefiarum, de rebus Fecleſ. 
now alienand; & conſanguineis. - * 
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gwis moſter, yet is it not reſtrained by thoſe two? 
Ic being never once more mentioned ,. but the 
Founder keeps to Conſanguinei and Sanguis.. And 
having thus far proceeded to ſhew the Founder 
had reſpe&t to the Law, both for the Obligation 
of . providing for his Kindred, and alſo for what 
Perſons were truly ſo, come we now to ſce to 
what degree he meant them. And here according 
to. Lynwood F, of whom I cannot ſuppoſe the Foun- 
der. ignorant ; and what ſay you, it -Lynwood made 
this Statnte-? We fo tenth degree to be the 
utmoſt, for which the Church was to provide, in 
the Diſtribution of Inteſtate's Goods ; and. the 
Church being only to ſupply the Teſtator's neg- 
le&, and ſupplying it only to the tenth-degree, 
can we ſuppoſe the Law to oblige farther > His 
Words are theſe +, Unde breviter ſcias, quod m ſuc- 
cefſione ab mteſtato, Prima Cauſa eſt, Liberorum. Se- 
cunda, Aſcendentium cum -quibuſdam Collateralibus, ſz 
extent. Tertia, Tranſverſalium. Prime dug in infini- 
tum protenduntur, Tertia uſque ad decimum gradum. 
Et fic in bonis Laici, &, ſic in bonis Clerict inteſtati, 
deficientibus :pradiftis, . Eccleſia prefertur fiſco. And 
the more to confirm this, that-the Founder had 


® C. ita quormdan, de teftamentis & devedemtinm, t Its quor undan 
.&. Decedeminm, De teſiamentss. 
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an eye to Lymevod in this Provincial; or if it 
was Lynwood's Opinion and Draught, he meant 
it purſuant: thereto, we find the perſons to be 
provided for, in the College, are ranked in the 
ſame Order. Conſanguineis Servitoribus, &* Pro- 
pinquis, ſeu aliis. The Statute ſays, Ii qui ſunt 
vel erunt de Conſanguitate noſtra. The Provin- 
cial Conſanguineis. The Statute ſays, Ill qui ſunt 
vel erunt de locis in quibus poſſeſſiones, &c. The 
Provincial , Servitoribus &* Propinquis, and the 
Glols e& Propinquis, tam ratione loci quam ſangui- 
is, Laſtly, The Statute ſays, Tum pauperiores 
ſcholares; &c. The Provincial, Aliiſque , which 
the gloſs upon Aliſque , calls extraneis, dummodo 
ſit pauperes. | 

|. Come we now. to conſider, whether he de- 
{iigned a Perpetuity to his Kindred. If the 
Founder had intended they ſhould claim in per- 
petuum, he might have uſed more expreſs words. 
And tho' he Go Qui ſunt vel erunt, yet Erunt 
may be underſtood, of thoſe which ſhould be 
in the tenth Degree ; for 'tis likely there were 
ſome then capable when the Statute was made. 
Again, Erunt muſt be kept to de noſtra Con- 
ſanguinitate ; and what that is, has been endea- 
ED TT: vour'd 
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vour'd to be explained, | Nor 'is' futuris tempori- 
bus only to be reſtrained to the Conſanguinei, but 
relates alſo to Elections in-general, which were 
to be made in Caſes of Vacancy for ever. Be- 
ſides, what-ever thele. words may fignifie , yet 
may not, Quibus deficientibus, well agree-with, 
what. -has been propoſed? . A word uſed in all 
Books to. e 
as It-were pur here to prevent all am- 
biguity : And that Deficere does imply a total 
extinction, a final period, may it not appear; 


from the conſtant uſe of the word, when-joyn- 
ed. to terms, ſignifying Stock, Family, Kindred, 


and Lineage ; being alſo explained inthat ſence, 


from the Founders making after a new: Degree. 


of Privileged perſons, a new: Subſtitution? -A- 


gain, becauſe when he provides for the paupe-- 


riores Scholares, &c. in caſe of -want of thoſe in 


locis ubi poſſeſſones, &c.. he is ſo far- from wuting; 
that word Deficere-, as-well: conceiving , there 
would. not be a want. of People in thoſe pla- 


ces, a total extin&tion.as I may ſay ; but he 
uſes theſe words, Quod. ft tales tempore Eleionis 
minime reperti fuerint. And thus doth 'it not ap- 
pear from.Statute,” and fair Conjeures, Thar 


rels the-extintion of Kindred, and 


here. 
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' here is a new Subſtitution, Et perpetuitas non ca- 


dit in Conſanguineos, ſed in aliis ſervatur ; which 
is the difference required by Sanchez, in the 
place afore-cited, to fix it to a certain degree, 
and not to extend it in infinitum. Since there- 
fore neither according to Law, the General 
Opinion of the D. D. Statute, -or fair Con- 
jectures -it does appear ( with ſubmiſſion ſtill ) 
that there is any .-privilege beyond the tenth De- 
gree, 'may we not conclude with Mantica, afore- 
cited, Ideo- qui -Vult admitti tanquam ex *progente, 
debet . probare ſe in aliquo gradu, :qui non ſit ultra 
Decimum ? And that too, aſcending to the very 
Founder; ' for-altho* in other Caſes, a Relation 
to the laſt immediate Poſleſlor, is a good claim 
for the next Heir, yet here the Law looks no 
farther than a Poſſeſſion continued from the.im- 
mediate to the next Taker : But in our Caſe, 
no one claims by Right of Succeſſion, ſtrictly 
ſo called.; or as related to a former Kinſman, 
but from his own next a-kin, as mediately related 
to the Founder ; fo that a flaw in immediate 
or mediate Kindred ſpoils the Line. Beſides, 
ſuppoſe I am indiſputably related ro one who 
ſpeed as a Founders Kinſman, the proof he 
== D 2 made 
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made of His relation is unknown- to tlie Pre: 


ſent College ; and ſince I found my Right 
upon a Special qualification, even to the preju- 
dice of others elſe Eligible, I ought to. ſhew 
my Pretenſions, and the Society. are to judge 
of the clearneſs of my Title. 

It may not be amiſs perhaps to ſay, how 


improbable ' now it is to fix any tolerable De- 


ſcent ; and where ſuch Memoirs, which require 
all the pun&tilio's of-Niceneſs, which are ſo dit- 
| ficultly adjuſted, and which are ofcen fo care- 


leſly neglefted: I ſay, where fuch Memoirs 


have great Chaſms and Diſcontinuances, and 
cannot carry the Relation up to the firſt of the 
Branch. 

Again, where the ancienteſt- Memorandums are 
an hundred Years ſhort of ſuch a Founder, 
there is, I fay, juſt reafon to ſuſpe the exact- 
nels of ſuch a Deſcent. Beſides, the Mcthods 
of ſuch Regiſtrings are very faulty, and fo far 
from being exa&, and to be relied upon, that 
they deſerve little credit, it having been inge- 
niouſly confeſſed, that the very perſons Words 
have ( and that uſually too) been taken, for 
what Family they have been related eo. 
But 


d 401, 
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dred. 


| Obſervations, or what elſe you will call them. 
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But however. unlikely ic may. be, to- bring 
an exact and nice Title; yet where there is 
ſome ſpecious ſhow, eſpecially ſince the Elec- 
tors are {worn when admitted Fellows, to pre- 
ferr the Conſanguinei, "tis beſt to err on the. ſa-- 
feſt ſide. .*Tis true indeed, this may be lo, . 
where. no one elſe is like to be wronged by 
theſe Pretenſions, who may be equally, nay- 
more eligible ; and here we ought to judge 
rather nicely than favourably; eſpecially too, 
where he claims other advantages, beſides thoſe 
of a bare Election. 

And as to the Oath, the. Clauſe indeed is 
ſtill adminiſtred ; but it was then made, when 
there were, or would be, in ſome time, Kin- 


However, the intent of -the Founder, and 
the Law having determined this Right of Con- 
ſanguinity, according tro what we have propo- 
fed, the Obligation muſt ceaſe on Courſe. 
And beſides, that there are alſo other'Claules 
or Things deducible from them, now ſworn to 
likewiſe in that Oath, not now warrantable. 
And thus much for thele Queries, Collections, 
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But-put the' Caſe rhe moſt- fayourable for >the 
Conſanguinens : 
Either he claims upon the Titie of mere Con- 
ſanguinity ; or, | 
Of Conſanguinity back'd with the other ne- 
cellary Statutable qualifications. 


He cannot claim upon the firſt account, - be- 
cauſe that very Statute which gives him a Righe 
as Conſanguineus , gives it not merely as ſuch , 
but upon. theſe Terms, .Dummodo ſit habilis, exc. 


If he claims upon the Second, there the- Col. 
lege are Judges of his Qualifications, both by 
Statute of the Founder, and-Orders of their 'Vi- 
ſicor ; which Orders provide, That the Candi- 
_ dates ſhall approve themſelves by a three-days 
Examination, to every Fellow ſingly if he re- 

uires it, Tam quoad quam ad doftrinam; by 
which Examen, the Fellows.are to judge. Now 
this Right of Judging and Chooſing is not to 
be taken from the College; and if they Elect in 
due time, the Election is good, nor can :a-Fel- 
Jow be put upon them. 


Firſt, 
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Firſt, Becauſe none are EleQted, but by the 
Head and Majority of the Fellows; and if the 
Choice be made in due time, there can be no 
Lapſe or Devolution. 

Secondly, -The College are upon their Naths ; 
and when they have Judged and Elected under 
that Obligation, which is the higheſt can be 
laid upon chem, the Election of a qualified per- 
ſon is irreverſible. I have nothing more to 
add, but that theſe Papers are entirely ſubmit- 
ted, .to the more knowing and experienced. 


FX. 


